
AGENDA ITEM 

HIGH PEAK BOROUGH COUNCIL

Report to Development Control Committee

3rd December 2018

Appendices Attached - None

1.        Reason for the Report: To inform members of appeals lodged and 
decided since the last meeting of the Development Control Committee.

2. Recommendation

2.1 That the report be noted.

3. APPEALS LODGED

None

4. APPEAL DECISIONS RECEIVED

Application No. HPK/2016/0337

Location: 39 Buxton Road, Whaley Bridge, Derbyshire, SK23 7HT.

Proposal: Erection of a two storey building with part basement and the 
roof space utilised. The building will include a restaurant/cafe bar (A3) 
and retail unit (A1) at ground  floor with basement linked to the 
restaurant/cafe bar. The first floor and roof space will contain five self 
contained apartments (part retrospective)

TITLE: PERFORMANCE ON PLANNING APPEALS

CONTACT: DEVELOPMENT MANAGEMENT TEAM

WARDS INVOLVED: ALL



Level and Date of Decision: Committee 30th October 2017

Recommendation: Approval

Decision: Refused

Appeal Decision and Date: Appeal dismissed on 14th November 2018

Method of Decision: Written Representations

Main Issues: Whether or not acceptable living conditions are provided 
to the occupiers of the apartments in terms of outlook and outdoor 
amenity space and whether the contribution sought towards affordable 
housing is reasonable and necessary.
   
Conclusions:

The Inspector concluded:

 Apartments 1 and 4 have windows along the front elevation of the 
building and have a satisfactory outlook and living conditions for the 
residents. 

 Apartment 2 and 3 however have no windows on the front elevation 
of the building. Other than the side bathroom window to apartment 
3, the windows within the apartments look out onto a tall railway 
embankment which is in close proximity to the windows. This 
feature is dominant in the outlook from the living space and 
bedrooms and is oppressive and overbearing, and has a harmful 
and significant effect on the living conditions of occupiers of these 
apartments. The provision of balconies between the building and 
embankment adds to my concern given the confined nature of the 
space within which they are located. Whilst they are large enough 
for furniture to be placed upon them, they would be unlikely to be 
pleasant spaces to sit out upon, significantly diminishing their value 
as outdoor space serving the respective apartments. 

 Apartment 5, on the second floor, has a more acceptable outlook to 
the side from the living room, with restricted views of the highway 
and bridge. However I find the single bedroom window looks directly 
toward the adjacent building at close proximity, which dominates 
views from that habitable room, and heavily restricts the outlook 
from that window. I find that this causes significant harm to the living 
conditions of the residents of this apartment as a result of this poor 
outlook. Although the balcony is large enough to place outdoor 
seating or small items, there is a high probability that occupiers of 
this apartment would be unlikely to enjoy this area of outside space 
because of its close proximity to the tall railway embankment and 
poor outlook from it.



Application No. HPK/2016/0337

Location: Fairhaven, Albion Road, New Mills, Derbyshire, SK22 3EX.

Proposal: the removal of condition 27 (affordable housing) of planning 
permission HPK/2016/0422

Level and Date of Decision: Delegated 30th October 2017

Recommendation: Refusal

Decision: Refused

Appeal Decision and Date: Appeal allowed on 23rd November 2018

Method of Decision: Written Representations

Main Issues: Whether condition 27 is reasonable and necessary for 
the provision of affordable housing in relation to the approved scheme.    

Conclusions:

The Inspector concluded:

 Policy H4 of the High Peak Local Plan (adopted 2016) (the LP) 
states that developments should achieve a proportion of residential 
units as affordable housing, namely 30% affordable housing on 
sites of 25 units or more, and 20% affordable housing on sites of 5-
24 units (0.16ha or larger). The policy then goes on to state the 
alternative provisions that can be made in certain circumstances.

 The Council have supplied me with the Inspector’s report on the 
examination of the High Peak Local Plan (March 2016). Paragraphs 
44-48 deal with the issue of affordable housing and a positive 
conclusion is reached in Paragraphs 81-87. It is clear that this policy 
was considered sound at the time of adoption as a result of the 
findings in West Berkshire District Council and Reading Borough 
Council v Secretary of State for Communities and Local 
Government [2015] EWHC 2222 (Admin). 

 However, this decision was subsequently overturned by the Court of 
Appeal. Elements of the Written Ministerial Statement (the WMS) 
that was the subject of the above case and subsequent Court of 
Appeal ruling have now been directly incorporated into the revised 
National Planning Policy Framework (the Framework). This is the 
most recently published national planning policy on housing. It 
reflects the unequivocal position set out in the WMS that affordable 
housing should not be sought from residential developments that 
are not major developments, other than in designated rural areas 
(where policies may set out a lower threshold of 5 units or fewer). I 
have not been provided with any evidence to suggest that the site is 
located within a designated rural area.



 The Council and Parish Council consider that there remains a high 
and demonstrable need for affordable housing. The Local Plan does 
not and cannot address the full affordable housing requirement, but 
has incorporated this into its overall housing aspirations of 350 units 
per year. The Council note that they would need to provide more 
than 100% of their total annual housing requirement as affordable 
housing in order to meet their needs. 

 This is not disputed. However, in this, High Peak are not unique. 
Many areas of the country also have very high affordable housing 
needs, and also plan to meet only a proportion through the delivery 
of their general housing requirement, subject to viability 
assessment. The Government would have been well aware of this 
when considering the revised Framework and its stipulations with 
regard to affordable housing thresholds.

 In this particular case, I find that the application of a condition to 
secure affordable housing is unnecessary. It is also clear that the 
disputed condition conflicts with the advice in the Guidance.

Costs Decision

 The Appellant made an application for award of costs on the basis 
that, in their view, Council, in making their decision, has not taken 
into account of the Court of Appeal Decision in relation to the 
Written Ministerial Statement (the WMS) and the subsequent 
updated PPG, as well as previous appeal decisions in similar cases.

 The Inspector concluded:
o it is clear from the evidence that the Council reached a 

rounded view in taking its decision and considered the 
matters cited above.

o There is nothing inherently unreasonable in deciding to retain 
the disputed condition. The Council considers that there is a 
high and demonstrable need for affordable housing, and rely 
upon Policy H4 of the High Peak Local Plan, supported by 
the Inspector’s examination report. It is the Council’s 
judgement that the requirements of the adopted development 
plan are such that the disputed condition is reasonable and 
necessary. 

o In my decision I have placed greater weight upon national 
planning policy in relation to affordable housing, as a material 
consideration sufficient to outweigh the adopted development 
plan. This is, however, ultimately a matter of planning 
judgement. The appellant, and I, may have reached a 
different judgement to the Council but that does not make its 
position unreasonable.

Officer Comment

Introduction



 The Planning Practice Guidance states that there are specific 
circumstances where contributions for affordable housing and tariff 
style planning obligations should not be sought from small scale 
development – this follows the order of the Court of Appeal dated 
13 May 2016, which give legal effect to the policy set out in the 
Written Ministerial Statement (WMS) of November 2014 and should 
be taken into account. In particular contributions should not be 
sought from development of 10 units or less, and which have a 
maximum combined gross floorspace of no more than 1,000 square 
metres    The WMS was subject to judicial review by West Berkshire 
DC and Reading BC. The Councils’ challenge was initially 
successful but this was subsequently overturned by the Court of 
Appeal. 

 The Planning Inspectorate has previously confirmed that 
Government policy exempting small housing schemes from 
affordable housing contributions does not automatically override 
local policy. The development plan remains the starting point for 
decision making. The correct approach is therefore to consider 
development proposals against the housing policies in the 
development plan, as well as evidence submitted of housing need. 
Only if the proposals conflict with the development plan must the 
decision maker consider the weight to be attached to the WMS as a 
material consideration. The WMS should be weighed against the 
development plan as per section 38 (6) of the 2004 Planning and 
Compulsory Purchase Act.   The PINS statement said that the effect 
of the WMS was not to reduce the weight that should be given to 
the statutory development plan or automatically to outweigh 
relevant development plan policies. Local policies still have weight 
as the starting point and the WMS comes into play as a material 
consideration which post dates the plan, and which has to be 
balanced against the plan and evidence base supporting the LPA’s 
application of the policy. The decision maker therefore has 
discretion in applying his or her judgement as to where the balance 
should lie, drawing on the evidence presented. The PINS statement 
states that the correct approach would be for an Inspector to start 
with the development plan and any evidence presented by the LPA 
supporting the need for an affordable housing contribution, establish 
whether the proposal is in conflict with those policies if no 
contribution is provided for and, if there is conflict, only then go on 
to the address the weight to be attached to the WMS as a national 
policy that post dates the development plan policies.

 Given the very high and demonstrable need for affordable housing 
in High Peak officers concluded in both of the above cases that 
greater weight should be given to the Council’s Local Plan.

 The new NPPF was published in July 2018 following refusal of the 
application. Para 63 states that provision of affordable housing 
should not be sought for residential development that are not major 



developments, other than in designated rural areas (where policies 
may set out a lower threshold of 5 units or fewer). Whilst the NPPF 
guidance is clearly a material consideration to be given weight, the 
LPA considers that the high and demonstrable need for affordable 
housing in the Borough, as discussed below, should be treated as 
an exception to the national policy.

Basis of Local Plan Thresholds.

 Local Plan Policy H4 requires residential developments to achieve 
20% affordable housing on sites of 5-24 units. Where the provision 
of affordable houses proposed is below the requirements set out 
above, the Council will require applicants to provide evidence by 
way of a financial appraisal to justify a reduced provision.

 The Strategic Housing Market Assessment (SHMA) “demonstrated 
that the quantitative need for affordable housing in High Peak is 
considerable. In particular, affordability and the supply of both 
market and affordable housing must be tackled to prevent the 
problem from becoming more acute”. Due to the high level of 
affordable housing need identified, the SHMA suggested that a 30% 
threshold should be the absolute minimum sought on viable sites, 
and that a higher figure should be considered by the Council subject 
to viability testing on delivery.

 The Affordable Housing Viability Assessment (2010) recommended 
the affordable housing thresholds in the adopted Local Plan having 
regard to the need for affordable housing and viability. 

 The Local Plan Viability Test Report (April 2014) provided an 
assessment of the viability of development in High Peak in the 
context of policies, including for affordable housing and proposed 
thresholds. The study concluded that although the policy may 
render some schemes unviable if applied rigidly, the flexibility 
provided by way of a financial appraisal to justify a reduced 
provision, addresses this issue. 

Evidence Base For Affordable Housing

 In High Peak the evidence base for the Local Plan is very recent 
having been endorsed by the Secretary of State through the Local 
Plan adoption process in 2016. The Inspector considered that there 
was a sound basis for the affordable housing thresholds set out in 
Policy H4. (See Appendix C, Paras 47 and 81-85). High Peak has a 
very high and demonstrable need for affordable housing amounting 
to 526 units per annum over five years to meet significant backlog 
and emerging needs as identified in the Council’s Housing Needs 
Survey and Strategic Housing Market Assessment (2014). This 
figure was calculated through the use of net household formation 
projections.( See Appendix  D, para 12.8 onwards).



 The net need of 526 affordable units per annum is higher than the 
overall objectively assessed need for housing and Local Plan 
requirement (350 per annum). High Peak would  therefore need to 
provide more than 100% of its total annual housing requirement to 
comprise affordable housing if it was to meet all of its affordable 
housing need.

Affordable Housing Update

 Affordable housing completions are monitored annually by the 
Council and the findings published in the Annual Monitoring 
Reports. The number of affordable housing completions (rent and 
intermediate including shared ownership and DMS) in High Peak 
since 2014 are 190 units and Right To Buy completions are 95 
units.

 Given that there is a demonstrable need for affordable housing in 
the Borough amounting to 526 units per annum it is clear that the 
rate of completions over recent years is not keeping pace with 
demand.

 There continues to be a high demand for affordable housing in the 
Borough – the number of households registered on the Council’s 
Choice Based Lettings System Home Options is 1,294. 

 Taking account of the local circumstances in High Peak it was 
considered that greater weight should be given to the Council’s 
Local Plan policy H4 where there are no viability issues identified by 
the applicant in delivering the affordable housing or an affordable 
housing contribution.

 The purpose of the WMS was to boost housing supply by reducing 
the burden on small scale development and improving the viability 
of development. There is provision in LP Policy H4 to address 
development viability through the submission of a viability appraisal. 
However, it was no part of the Appellant’s case that the condition 
requiring affordable housing would make this scheme unviable. 

Conclusion

 The evidence base for the High Peak Local Plan is therefore very 
recent having been endorsed by the Secretary of State through the 
Local Plan adoption process in 2016. There is a very high and 
demonstrable need for affordable housing amounting to 
approximately 500 units per annum to meet backlog. Taking 
account of the local circumstances in High Peak it was considered 
by Officers that greater weight should be given to the Council’s 
Local Plan where there are no viability issues identified by the 
applicant in delivering the affordable housing. A condition to require 



the provision of affordable housing was therefore considered 
necessary and reasonable. 

 All of the above unequivocal evidence of affordable housing need in 
the Borough was presented to the Inspector in the above cases, 
and therefore it is particularly disappointing that despite the 
Inspectorate’s own guidance that the starting point for consideration 
remains the development plan, and that it is not automatically 
overridden by Government policy which must be balanced against 
the evidence base for the policy the Appeal was allowed. 

 In the light of these decisions the Council will clearly have to 
reconsider it’s approach with regard to the application of it’s 
affordable housing policies in it’s Local Plan. 

 The Council can, however, take encouragement from the 
conclusion of the costs decision that despite placing greater weight 
upon national planning policy in relation to affordable housing, as a 
material consideration sufficient to outweigh the adopted 
development plan, this is, ultimately a matter of planning judgement 
and that as a result the position of the Council was not considered 
to be unreasonable.


